been steadily employed since leaving the respondent's' employ in
various construction jobs in Florida.  He testified as to the
circumstances surrounding his complaint, and he believed that
he was discriminated against by the respondent because he was
concerned about operating equipment which he believed to be
unsafe.  He testified about certain events concerning a portion
of a highwall which fell on his dozer on October 14, 1985, and
his dispute over that incident.  Mr. Ayres believed that the
incident resulted from the failure of the machine reverse gear
to engage properly, and he stated that he had reported this
condition to mine management and nothing was done about it
(Tr. 8-12, 14-17) .

Mr. Ayres testified that on October 14, 1985, shortly after
the highwall incident, he went to the mine office and informed
a secretary that November 14, 1985, would be his last day of
work.  He also told the secretary that if he were further
"hassled," he would quit that same day, and even if he were not
further "hassled," he was giving notice that November 1, 1985,
would be his last day of work (Tr. 12).  Later that day, he was
confronted by mine foreman Louis Zaccagnini, who purportedly
told him "You don't tell me when you're going to quit; I tell
you when" (Tr. 13).  Mr. Zaccagnini then gave him his paycheck
and "it was all over" (Tr. 13-14).  Mr. Ayres confirmed that
Mr. Zaccagnini did not use the words "you're fired," and"simply
stated "you're done" (Tr. 14).

Mr. Ayres confirmed that while he was aware of the condi-
tion of his machine for 3-weeks prior to the highwall incident
on October 14, and was aware of his right not to operate unsafe
equipment, he nonetheless operated the machine and never refused
to operate it because he believed it was unsafe.  He did so
because he was afraid he would be fired if he refused to operate
the machine (Tr. 17-18).  He also confirmed that Mr. Zaccagnini
accused him of causing the highwall incident which resulted in
damage to the machine, but Mr. Ayres took the position that if
the reverse gear were operating properly, he could have backed
away from the highwall and avoided the falling material (Tr.
18-19) .

Mr. Ayres confirmed that prior to his purported discharge,
he filed no complaints with MSHA, but did report the condition
of his machine to mine management (Tr. 20).  He conceded that
management dispatched a mechanic to look at the machine the
same day that he complained, and he believed that management's
response was appropriate (Tr. 21).  He also conceded that
Mr. Zaccagnini did not tell him that he was fired because of his
complaints about the machine, or that if he did not operate the
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